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Dear lt1lr. Braxton:

T?ris is in response to lour February 2 and 13, 1989, reguests for
informal review r:nder 30 cFR 842.f I(b) (I) (iii) of ten-day notices )€8-
o2-Lo7-L2 and )€8-02-107-11 (cYtsop tdining oonpany, pemit No.
ACT/OIS/O25, Bear (hn1rcn Mine).

rn the first case (mm )G8-o2-1o7-lz), the Federal inspector alleged
that a violation of the Utatr program existed because the permittee was
failing to ecnrply with State arrd Federal water quality statutes and
regulations (truc 817.41). Specifieally, it was alleged that the
permittee had violated a crcn<lition of the Utah Pollutant Discharge
Elimination Sysbem (ttPDES) permit by failing to notify the Utah Division
of Hrvircnmental Health of a culinary discharge not prexziously approrzed
in the UPDES permit.

In 1rcur request for informal revien^r, )4cu indicated that the Utah
Departrent of Snvironmental Health's informal position is that issuanee
of a UPDES disctrarge permit for eulinary mter qtrality does not serve a
usefi:l 1)trrpose. You also indicate that pending resolution of a new
UPDES permit for which the permittee has applid, ttre culinary discharge
is being terntrnrarily diverted through an approved sedirrent pond.

Without considering the issue of wtrettrer a violation of the LPDES permit
existed at the tine of the Federal inspeetion, it is clear that the
alleged violation related to an IJPDES permittinq iszue raLher ttran a
violation of water guality standards. Effluent standards established
urrler State or Federal laws or regrulations for discharges fron surface
coal mining and reelarnation o;:erations are subjeet to enforeement r:nder
approved State programs and oversight tryr the Office of Surface Mining
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decisions regarding
lnrtieular discharge rest
are not aplpropriate for

revien^l under O$IRE oversight,

Accordingly, I find that ]rour agenqg has stprnm good cause under 30 CFR
84'2.11(b) (1) (ii) (B) (4) (i) in this rnatter and therefore the written
decision of the Albugtrerqpe Field Office Director is hereby reversed.

With respect to the secrcnd case (ffEt )€8-02-107-11), the Federal
inspector alleges that the permittee failed to pass all disturbed
drainage through a sedimentation pond before leaving the permit area
(tnnC 8I7 .42) . In your request for informal review, 1ou aclmowledge t]rat
a compliance pnoblon existed and as a result, ]Dur agenc{f directed the
permittee to increase tlre height of ttre berm designed to ensure that the
drainage in qr-lestion would pass through a sediment pond before leaving
the trnrmit area. You also indicate that the Albuguerque Field Office
Direetor has previously agreed that identifieation of rnaintenance issues
W ycur agency is an apprcpriate neans of directing tJre cperator to
reetiflr a cuqrliance probleun in lieu of issuing an enforcement aetion.

While it may be apprqpriate to trnint out a lntential maintenance prcblem
to a permittee before it progresses into a violation, I find that the
reeord in this case prorides aq>le and r:nrebutted evidence that the
naintenance problem fraA alreadlr progpessed to the violation stage at the
time the Federal inspectisr was corxiucted. I further find, that since a
State enforcenent aetion was not issued for ttris violation as required
urder tlte Utatr prograTn, the actions of ]Dur agenry were arbitrary arul
const,ituted an abuse of discretion under the State program.
Accordingly, by this letter I am hereby ordering an iuunediate Federal
inspection of permit AcT/Ofs/OZS.

Sincerely,

#Fr*,n/:,ai./
Assistant nirdtor
Program Poliq4

cc: Albuquerque Field Offiee Director
Assistant Director, I{estern Field Operations


